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"‘Nelson, Robert P.

i From: ‘ Dsida, Michael

Sent: Wednesday, November 20, 2002 10:36 AM
To: Coakley, Allison

Cc: Nelson, Robert P.

Subject: RE: death penalty legislation

Bob Nelson will be working on your draft in Robin's absence, so | am forwarding your ¢-mail to him.

Mike Dsida

Legislative Reference Bureau
608/266-0867
michael.dsida @ state.legis.wi.us

----- Original Message-----

From: Coakley, Allison

Sent: Wednesday, November 20, 2002 10:25 AM
To: Nsida, Michael

Subject: death penalty legislation

Michael:

I don't know if this was automatically bumped over to you since Robin is on leave until February. Senator Lasee wants to
add a provision to his death penalty bill to require DNA testing when applicable.

Thanks,

AIIison/Sen. Lasee's office



- Ryan, Robin

- From: Lord, Shari
Sent: November 11, 2002 11:00 AM
To: Ryan, Robin
Subject: death penalty bill
Robin:

Senator Lasee wants to redraft SB 1 from '96 (death penalty bill). Please include the amendment to give doctors immunity
from liability.

Thanks,

Shari/Sen. Lasee's office
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Statutes &
onstitution

View Statutes Search Statutes Constitution Laws of Florida . Fder

Select Year: {2002

The 2002 Florida Statutes

Title XLVII ~ Chapter921  View Entire Chapter
CRIMINAL PROCEDURE AND CORRECTIONS SENTENCE

921.137 Imposition of the death sentence upon 3 mentally retarded defendant
prohibited.--

(1) As used in this section, the term "mental retardation” means significantly subaverage general
intellectual functioning existing concurrently with deficits in adaptive behavior and manifested
during the period from conception lu age 18, The term "significantly subaverage general
intellectual functioning,” for the purpose of this section, means performance that is two or more
standard deviations from the mean score on a standardized intelligence test specified in the rules
of the Department of Children and Family Services. The term "adaptive behavior," for the purpose
of this definition, means the effectiveness or degree with which an individual meets the standards
of personal independence and social responsibility expected of his or her age, cultural group, and

community. The Department of Children and Family Services shall adopt rules to specify the
standardized intelligence tests as provided in this subsection.

(2) A sentence of death may not be imposed upon a defendant convicted of a capital felony if it is
determined in accordance with this section that the defendant has mental retardation.

(3) A defendant charged with a capital felony who intends to raise mental retardation as a bar to
the death sentence must give notice of such intention in accordance with the rules of court
governing nolices of intent to offer expert testimony regarding mental health mitigation during the
penalty phase of a capital trial.

(4) After a defendant who has given notice of his or her intention Lo raise mental retardation as a
bar to the death sentence is convicted of a capital felony and an advisory jury has returned a
recommended sentence of death, the defendant may file a motion to determine whether the
defendant has mental retardation. Upon receipt of the motion, the court shall appoint two experts
in the field of mental retardation who shall evaluate the defendant and report their findings to the
court and all interested parties prior to the final sentencing hearing. Notwithstanding s. 921.141 or
s. 921.142, the final sentencing hearing shall be held without a jury. At the final sentencing
hearing, the court shall consider the findings of the court-appointed experts and consider the
findings of any other expert which is offered by the state or the defense on the issue of whether
the defendant has mental retardation. If the court finds, by clear and convincing evidence, that
the defendant has mental retardation as defined in subsection (1), the court may not impose a

sentence of death and shall enter a written order that sets forth with specificity the findings in
support of the determination.

(5) If a defendant waives his or her right to a recommended sentence by an advisory jury
following a plea of guilt or nolo contendere to a capital felony and adjudication of guilt by the
court, or following a jury finding of guilt of a capital felony, upon acceptance of the waiver by the
court, a defendant who has given notice as required in subsection {3) may file a motion for a

determination of mental retardation. Upon granting the motion, the court shall proceed as
provided in subsection (4).

(6) If, following a recommendation by an advisory jury that the defendant be sentenced to life
imprisonment, the state intends to request the court to order that the defendant be sentenced to
death, the state must inform the defendant of such request if the defendant has notified the court

http://www.ﬂsenate.gov/Statutes/index.cfm?App_mode:Display_Statute&Search_String:... 11/25/2002
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of his or her intent to raise mental retardation as a bar to the death sentence. After receipt of the
notice from the state, the defendant may file a motion requesting a determination by the court of
whether the defendant has mental retardation. Upon granting the motion, the court shall proceed

as provided in subsection (4).

(7) The state may appeal, pursuant to s. 924.07, a determination of mental retardation made

under subsection (4).

(8) This section does not apply to a defendant who was sentenced to death prior to the effective

date of this act.

History.--s. 1, ch. 2001-202.
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. October 1,2001 -

Senator Lasee:

This is a redraft of 1999 SB-153. There are a couple of recent dévélopmentg in death

penalty 1aw that you may wish to consider incorporating into this bill.

1. The U.S. Supreme Court agrecd to hear arguments in the case of Ernest McCarver
regarding the question of whether execution of a mentally retarded person constitutes
a violation of the Eighth Amendment prohibition against cruel and unusual
punishment. The case arises from North Carolina. This month, North Carolina |
adopted legislation -that prohibits executing' mentally retarded persons, so the
. - Supreme Court will likely drop McCarver’s case from its schedule, because his case is

now moot. : However, the Supreme Court may accept a similar case from another state.
The court’s determination of whether a punishment constitutes cruel ‘and unusual
punishment is often based on an analysis of evolving standards of decency; measured
primarily by legislative action of the states. In 1989, the U.S. Supreme Court held that
execution of a mentally retarded person does not violate the Eighth Amendment, Penry
v. Lynaugh, 492 U.S. 302, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989). At the time of the
courts ‘ruling in Penry, only two death penalty states, Georgia and ‘Maryland,
prohibited execution of mentally retarded persons. Now 18 of the 38 death penalty
states, plus the U.S. government, prohibit the execution of mentally retarded persons.

. (However, one of those states, New York, does permit execution of a mentally retarded

~ person ‘for murder by a prisoner.) You may wish to monitor whether the Supreme
Court’s takes another case regarding execution of the mentally retarded and amend
this bill if the court determines that execution of mentally retarded persons is
unconstitutional. o :

2. ' The U.S. Supreme Court recently clarified-a 1994 holding regarding jury
instructions in cases in which the only alternative to a sentence of death is a sentence

of life imprisonment without the possibility of parcle. In Simmons v. South Carolina,

the court held that if the future dangerousness of the defendant.is at issue in
sentencing, and if the only sentencing alternatives for a particular defendant are death

or life imprisonment without the possibility of parole, then the trial court must either

instruct the jury or permit defense counsel to inform the jury that, if the jury does not

’ . recommend death, the defendant will be imprisoned for life without the possibility of
' parole. Simmons v. South Carolina, 512 U.S. 154, 114 S.Ct. 2187, 129 L.Ed.2d 133
(1994). - This year, the Supreme Court clarified that the prosecution need not actually

e e
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argue that the defendant will be a danger in the future in order for future
dangerougness to be at issue in sentencing. Shafer v. South Carolina, _ US._,121
S.Ct. 1263, __ L.Ed.2d._(2001). The court did not specify what constitutes putting
future dangerousness at issue, but did find in Shafer that the state put future
dangerousness at issue when it presented evidence of an assault committed by the
defendant after he was arrested for capital murder. The court further noted that South
Carolina is one of only two states that hag a life-without—parole sentencing alternative
to capital punishment for some or all convicted murderers, but does not require that

courts inform sentencing juries if a defendant is ineligible for parole. Shafer at 1271,
n. 4. ; : .

This issue is relevant to Wisconsin because current law requires that courts impose a
sentence of life without parole or extended supervision for certain persistent repeat
- offenders. Under the bill, a person who has been convicted of.two serious felonies and

is convicted of capital murder must be sentenced either to death or life imprisonment
without the possibility of parole or extended supervision. I therefore added a provision,
under s. 973.0145 (2) (b), stats., as created by this bill, that directs the sentencing court
to inform the jury if the defendant is ineligible for release to extended supervision if
either the defense or the state requests such instruction.

3. It appears that 1999 -SB-153 has been redrafted over multiple sessions and that the =
original model for 1999 SB-153 was the Florida death penalty statute. The Florida
statute has been upheld by the U.S. Supreme Court, so it is a workable model, but you
may wish to consider alternative state models, either now or if you request a redraft

of this bill in the future, for the following two reasons: ‘

a. The Florida model is changed little since the mid—1970s and does not codify much
‘federal jurisprudence on the death penalty. This simply means that courts will have _
to interpret the bill in accordance with decades of case law. You may, however, prefer
a bill that is more complete. The more recently enacted death penalty statutes, such
as the New York state statute and the federal statute, are more complete because they -
include more precise aggravating factors, provide more guidance on how to weigh
aggravating versus mitigating factors, and Pprovide more guidance regarding jury
instructions. (I have not reviewed all of the state statutes so I do not know if other

long—finie death penalty states have updated their statutes) "

b. In 28 of the 38 states that have the death penalty, the jury makes the determination
as to whether a person is sentenced to death, and generally the jury decision is effective
only if it is unanimous or requires at least 10 out of 12 votes. Under the Florida statute
and this bill, the jury’s decision is only a recommendation to the judge and it need be -
reached only by a simple majority vote. :

- Robin Ryan
- Legislative Attorney
Phone: .(608) 261-6927
E-mail: robin.ryan@legis.state.wi.us
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O ¥ The drafting file for 2001 LRB _32 77  has been

transferred to the drafting ﬁle for 2003 LRB 0 v+

BF" This cover sheet, the final request sheet, and the final version of the 2001 draft were copied on
vellow paper, and returned to the original 2001 drafting file.

¥%" For research purposes, because the attached 2001 draft was incorporated into a new 2003 draft,
this cover sheet and the complete drafting file was transferred, as a separate appendix, to the 2003 drafting

file. If introduced this section will be scanned and added, as a separate appendix, to the electronic drafting
file folder.
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folder and filed.
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for: ﬁrst—degree | intentional homicide, aﬁ‘ecf.ing eligibility for ‘»s‘up‘ervised

release, and granting r‘ule—making‘auth‘oﬁty.f v

Analysis by the Legislative Reference Bureau

Under current law, no state crime is bunishable by a sentence of death. First

degree homicide (causing the death of another human being or an unborn child with
the intent to kill that human bein

a life sentence has the discretion to. determine whether the defendant is eligible to
petition for release un extended supervision after serving 20 years in prison or after
some greater specified period, or whether the ‘person is-not eligible for release to

extended supervision. (No person convicted for a crime committed on or after ‘

December 81, 1999, is eligible for parole under a senténce for that crime.)

This bill provides a penalty of either death or life imprisonment for certain first -

- degree homicides. The death penalty is applicable to a first degree intentional
homicide if the victim is under age 16 or is an unborn child, the offender is at least
16 years of age at the time of the offense, and the offender is convicted for directly
committing the homicide as opposed to being convicted as a party to the crime. -
If a person is convicted for a crime that is punishable by death, the trial court
must convene a separate sentencing proceeding. The defendant has a right to ajury
at the sentencing proceeding. Generally, the trial jury will serve at the sentencing

proceeding. - However, if there was no trial jury or if the trial jury cannot continue

to serve, a new jury is selected.

At the sentencing proceeding, the prosecution and defense present evidence of

aggravating and mitigating circumstances concerning the offense or the defendant.
- In order for a judge to sentence a person to death, the judge must find that at least
one of the fo‘llowing six aggravating circumstances applies to the offense or

*defendant:

‘1. The defendant was on parole or extended supervision or was confined in
- prison when he or she committed the offense. ‘

2. The offense was committed for the purpose of avoiding or preventing arrest
or for the purpose of effecting an escape from custody.

3. The defendant knowingly created a great risk to many persons.

4. The offense was committed to disrupt or hinder the exercise of government
or the enforcement of law. . A o S '
. 5. The defendant intentionally caused the victim bodily harm or mental
anguish before the victim died. : : R

* 6. The defendant enjoyed or was utterly indifferent to the victim’s suffering.

The judge and jury must consider and weigh the existence of the specified
aggravating circumstances against the existence of any mitigating factors such as
whether the defendant acted under extreme mental or emotional duress, the
defendant’s capacity to appreciate the criminality of his or her conduct, whether the

] _ g, unborn child, or another, except in the case of a
legal abortion) is & Class A felony, punishable by life imprisonment. A court imposing"
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defendant has a prior criminal hi tory, whether the victim participated in the
‘defendanit’s conduct or consented to the defendant’s act, and the defendant’s age..
-The jury makes a recommendation\o the judge by majority vote as to whether
the defendant should be sentenced to death or be sentenced to imprisonment for life.
The jury’s recommendation is only advisory. )} the judge does not find that one of the
six aggravating circumstances applies; the udge must sentence the defendant to life

imprisonment and make a determination as to whether and when the defendant is

eligible to petition for release to extended supervision. If the judge does find that an

aggravating circumstance applies, the judge must weigh the aggravating and
mitigating circumstances and sentence the person either to death or to life
imprisonment. If the judge imposes a death sentence, the judge must specify on the
record his or her findings with regard to the existence of aggravating and mitigating
circumstances. Any death sentence is subject to automatic appellate review by the
suprcme court. , L ' - o
~ The court that imposes the death sentence sets the execution date, The
secretary of corrections designates the executioner and at least 12 witnesses. The
execution is by lethal injection. A death sentence may be stayed only by the governor
- or an appellate court. _ - ’ " oLl
- . This bill applies only to those offenses committed on or after ,ﬁeﬁ'ective‘ date) ’

> a Ca&ta

or her foaon see the state fiscal estimate, which will be printed as -
pendix to this blll. CRIFTE ™ L omiines Llnser

- The people of the state of Wiscdnsin, represented,iu senaté and aséembty, do
 enact as follows: o

e SECTION 1 801.046 (3) (cm) of the statutes is created to réad: '
| 301.046(3) (ém)_"ThelpriSOner'is not awaiting imposition of a death senterice.
~SECTION 2. 301.048 (2) (am) 2. of the statutes is amended to read:
- 301.048 (2) (am) 2. Heor sheisa prisoner Serﬁng a-fel_eny SentenceiqLaielonx
~ . that is not punishable by death or life imprisonment and the depar_tmént' directs him

1
2
3
4
5
6 or her to participate in the program. This subdivision does not apply to a prisoner”
7 serving a bifurcated sentence imposed under s. 973.01.

8. +/SEoTion3.-302.11 (1) of the statutes is amended to read: |
. 9 302.11 (1) The warden or superintendent shall keep a record of the conduct of

10 each ilimate, specifying each infraction of the rules. Except as provided in subs. (1g),
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(1m), (1g), (Aw), (12), (7), and (10, each inmate is entitled to mandstory release on. >
parole by the department The mandatory release date is established at two—thirds " -

of the sentence Any calculations under this subsection or sub. (1) (b) or (2) (b)

resulting in fractions ofa day shall be rounded in the inmate’s favor to a whole day _

v/ SECTION 4. 302.11 (1w) of the statutes is created to read: _ '
802.11 (1w) An inmate serving a sentence of life i mpnsonment imposed under

8. 973.0145 (KS; (¢) or awa1t1ng 1mp051t10n of a death sentence is not entltled to

mandatory release on parole under this section.
/ SECTION 5, 802.114 (1) of the statutes is amended to tead: o
802,114 (1) An inmate is subject to this section if he or she is serving alife
sentence lmposed under s. 973.014 (1g) (a) 1. or 2. 9:_9_’@,_9_&5__{‘?[)_(_@)_1,_9;_2‘ An R
1nmate serving a life sentence under s. 939.62 (2m) or, 973. 014 (1g) (a) 3..._01'_913_.91145
is not eligible for release to extended supervision under this section.

e SECTION 6. 302.114 (2) of the statutes is amended to read:

15 ——802:114(2) ExceptasT)rcvided in -subs.‘(s)*and‘m);"en inmatesubject to this

16
17

19

29 .

23
24
. 25

2.

‘section may petition the sentencing court for release to extended supervision aftor

heor she has served 20 years, if the in’mate was sentenced under s, 973.014 (ig) (a) f

V o
1. ( 1., or after he or she has reached the extended supervision

ehglblhty date set by the oourt if the mmate was sentenced under s. 973.014 (lg) (a)
«”SECTION 7. 302.114.(?;) (a) (intm ) of the statutes is amended to read:

302. 114 (3) (a) (intro.) The warden or supermtendent shall keep a reoord of the
conduct of each inmate subject to thls section, specxfymg each infraction of the rules
If any inmate subject to this sectlon violates any regulatlon of the prison or refuses

or neglects to perform required or assigned duties, the department may extend the
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extended supervision eligibilitj date set under s. 973014 (1g) (a) l.or2 QL&Z&M _‘ '
E Q‘ 72'/(@ l,or2, whiehever is applicable as follows: B -
% SECTION 8. 302.114 @) (b) of the statutes is amended toread: )
~ 802.114 (3) (b) In addition to the sanctlons under par. (a), 1f an mmate sub.)ect‘ ‘
to thls sectlon is placed in adJustment program_ or controlled segregation status, the
' department may extend the extended superv1smn ellgxblhty date set under s.
973. 014 (lg) (a) 1.or 2. QL&Z&QIAS_M_@_L_@LZ,_, whichever is applicable, by a

number of days equal to 50% of the number of days spent in segregation status. In

© 0 Qo o a @ ~

' admmlstermg this -paragraph, the department shall use the definition of

10 adJustment program. or controlled segregatlon status under departmental rules i in
11- effectat the time that an mmate is placed in that status.
.' 12 / SECTION 9. 302.114 (3) (c) of the statutes is amended to read:
18

‘ 302 114 (3) (o) An mmate subJect to thls section who files an actlon or specxal

14 proceedmg, mcludmg a petltlon for a co_mmonp_law wnt of certloran to which s..

15 807.15 applies shall have h1s or her extended supervision e11g1b111ty date set under -

@ 8. 973.014 (lg) (a)1.or2. 4 2., whichever is apphcable extended .
17 by the number of days specified in the court order prepared under s. 807. 15 (3). Upon
18 ireceiving_ a court order issued under s. 807.15, the department shall recalculate the

_ 1'9‘ - date on which the inmate to whom the order applies will be entitled to petition for . |

| 20 release to extended supervision and shall inform the inmate of that date

21  SEcTION 1 10. 303, 065 (1) (b) of the statutes is amended to read: _

- 22 303.065 (1) (b) 1. A person serving a life sentence, other than a life sentence
23‘ specified in subd. 2., may be considered for work release only aﬂ:erA he or she has ‘
. 24 reached parole eliglbility under 5. 304.06 (1) (b) or 973.014 (1) (a) or (b), whichever |

25  is applicable, or he or she has reached his or her extended supervision eligibility date
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o

under s. 302.114 (9)@0 6x, 973.014 (1g) (a) 1. or 2., 1o

whichiever is applicable. Persa e

2 A person serving a hfe sentence under s. 939.62 (2m) (c) er, 973.014 (e8]

not be cons1dered for work release. ,
SECTION 11. 304.02 (5) of the statutes is amended toread:

- 804.02 (5) Notw1thstand1ng subs (1) to (3), a prisoner who is servmg a 11fe”
sentence under 8. 939. 62 (2m) (©en 973 014 (1) (©)or (lg) or

B Mﬂalnng_mms_ngngLLdeat_sg_tng. is not ellglble for release to p

arol; ;2
supemsmn under this section M /) o@/ Ld (

0
SEC'I‘ION 12, 304 06 (1) (b) of thé statutes)is am ded to read: / ?
. 5.4 ¥7(3), 4939 5l é-,

304.06 (1) ) Except as provided m,{sub (1m) QL(_].];)_ or s. 302.045 (3), B/w

£ 973.01 (8), or 978.0185, the parole commission may parole an inmate of the

‘Wisconsin state prisons or any felon or any person serving at least one year or znore

in a county house of correction or a county 'reforestation cemp organized under s.

303.07, when he or she hes served 25% of the sentence imposed for the oﬁ'ense; or6

months, whichever is greater. Except as prov1ded in s. 939.62 (2m) (c) or 973 014 (1)

fb) or (€, <Ig), or (2) the parole commission may parole an inmate serving a life term
when he or she Alias served 20 years, as modified by the formula under s.302.11 (1)
and subject © extension under s. 302.11 (1q) and (2), if applicable. The person
serving the iife tenn shall be given credit for time served prior to sentencing under .
5. 978,155, including good time under s. 973,155 (4). The secretary may grant special
action parole releases under s. 304. 02 The department or the parole commissmn

shall not prov1de any convicted offender or other person sentenced to the
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department custody any parole ehglbllxty or evaluatmn until the person has been

'confined at least 60 days following sentencmg
S SECTION 13. 304.06 (1t) of the statutes is created to read

304.06 (1t) The parole commission may not parole an mmate who is sentenced -

1

2

3

4

5 to life 1mpr1sonment or under s, 73 0145 /4 / / ﬂ 7
@ C SECTION 14. 304.( (2) of the st utesRs amended toread: f -

= -8/ ¥702), Vo2 5 5y o
@ ) - 804.071(2) If a prisoner 1s-netehgqblemem.g;b_le for parole unde}}s .3.0_4..Q6_(112).. '
: @ 939.62 (2m) (C),é@% 973.01 (6), 973.014 (D@ or (lg) or 973.032 (5) he or she
9 ‘is not eligible for parole under this section.

: 10 / SECTION 15. 989.22 (7) of the statutes is created to read:

93'9.2‘2 (7) “Crime punishable by death or life imprisonment” means a crime for

vhich one or more of the poss1bl enalties i is death or 1mpnsonment -
—= ., RO s M/O?
 SECTION 16. 93 30 (2) le statutes}i amended to read

14 939.30(2) For a sohc1tat10n to commlt a crime fer—wh-xeh—tbe-penalty_;s that_m
@ p_umshahleby_de_am: life 1mpr1s§_1ment the actor is guilty of a Class felony For'
' @ a s011c1tat1on to commit a Class ﬂfelony, the actor is guilty of a Class ¥ felony -
17 ~ +“SECTION 17. 939.31 of the statutes is amended to read:
.18 939 31 Consplracy Except as provided in ss. 940.43 (4) 940 45 (4) and

19 961.41 (1x), whoever, with mtent that a crime be oomm1tted agrees or combines w1th
20 another for the purpose of commlttmg that crime may, if one or more of the part1es
21 to—the conspiracy dees do an act to effect its obJect be fined or 1mpnsoned or both not
22 to exceed the maximum prov1ded for the completed cnme, except that for a
_ ‘23 o consplracy to‘ commlt a crime fel'—Wh-leh—the-penalty_ys I_h_at_;s_mlshgtdg_by_dm
. 24 hfe 1mpnsonment— the actor is gu1lty of a Class B felony.

25 + SECTION 18. 939.32 (1) (a) of the statutes is amended to.v’nead:
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939.32(1) (a) Whoever attempts to commit a'crimetbr;wlﬁeh-the-penaltﬁs that
ls_p_um_shab_le_bx_d_ea_thl life imprisonment is guilty of a Class B felony.

. ¢/SEcTioN 19. 939. 50 (1) (a) of the statutes is renumbered 939 50 (1) (am)
/SECTION 20 939 50 (1) (ag) of the statutes is created to read |

939.50 (1) (ag). C ass AA felony. L ﬂz/; G, 4 orT
g : ‘

) (Lt
v“SEcTION/Z1. 939 50 (2) of[the statutesAls amended toread:
93950 (2) A A felony is a Class A% A B, ¥ C. Dy E felony when it is so

. spec1ﬁedmc 774‘ s?‘?‘f; .' Laim

v
A SECTION 22, 939.50 (3) (2) of the statutes is renumbered 939.50 (38) (am).
v SECTION 23, 939.50 (3) (ag) of the statutes is created to read:

039, 50 @) (ag) For a Class AA felony, hfe imprisonment or death as determmed '
. v’
under s, 973 0145.-

/SECTION 24, 939.60 of the statutes is amended to read:

939. 60 Felony and mlsdemeanor def'med. A crime that_:.s pumshable by

) de_ath_qz lmpnsonment in the Wlsconsm state prisons is a felony Every other crime

is a misdemeanor. »
¢~ SECTION 25. 939 62 (Zm) (a) 2m. c. of the statutes is amended to read:

939.62 (2m) (2) 2m. ¢. The sohcltatton, conspiracy, or’ attempt under s. 939. 30

939 81, or 939.32, to commit a C_asﬂﬁelgnmr_a Class A felony.
- SECTION 26. 939 62 (2m) (c) of the statutes is amended to read:

939.62 (2m) (c) If the actor 1s a pers1stent repeater and_the_actgr_xs_ngt
s_e_te_gm_tg_deamndm_ﬂ&mﬁ, the term of imprisonment for the felony for

‘which the persistent repeater presently is being sentenced under ch. 973 is life

lmpnsonment without the possibility of parole or extended supervision.

TION 27 39 24 ta 1same 0 rea
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ECTION 28, 939.625 (1) (b) 2. of the statutes is amew

-8 989.6254) (b) 2. If the maximum term of jmpriSonment for a felonj' is more

' death themammumterm

: ot more than 5 years.

@ +~ SECTION 29, 23)9 63 (1) (@k&,of the staute s en tgg {fa/dd’/,@@l%‘?ﬂof ’
: . (@ | 939 63 (1) If the maximum term of i 1mpr1sonment for a felony is more than -
' 1 5yearsorisa hfe term Qr_the_feh}nﬂs_mms_}mmmm the max1mum term of
14  imprisonment for the felony ‘may be increased by not more than 5 years
15 / SECTION 30. 939.632 (1) (e) 2. of the statutes is amended to read:
- 18 939.632 ) (e) 2. The solicitation, conspiracy, or attempt, under 5. 939. 30
17 939.81, 0r 939. 32, o commit a Class AA felony or a Class A felony.
18 Secmow 31, 940,01 (1) (a) of the statutes is amended to read:
.19 | 1940.01(1) (a) Exoept as prov1ded msub—@),nax.iam) whoever causes the death -

20  of another human bemg w1th mtent bo kill that person or a.nother is guilty of a Class
21 A felony

22 l/ SECTION 32. 940.01 (1) (am) of the statutes is created to read: A
. 23 N 5470171)“(;111) Whoever causes the death of another human bemg w1th intent
' . 24 to kill that person or another is gul]ty of a Class AA felony if the victim has not

25 attained the age of 16 years, unless any of the followmg applies:
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1. The actor is less than 16 years of age when heor she commlts the oﬁ‘ense k
2. Notmthstandmg s. 939 05 the actor is not gullty of a Class AA felony as a'
party to a crime if the actor did not 1ntend that a person be killed. , ,
v SECTION 33. 940.01 (1) (b) of the statutes is renumbered 940 01 (1) (b) (mtro )

and amended to read:

940.01 (1) (b) (intro.) Exeept—as—pquded—m-sub—(-z)_whgevep ﬂhg_exez causes -
the death of an unborn chlld with intent to kill that unbom Chlld, kill the woman who E
is pregnant with that unborn child, or kill another is gul1ny of a Class-A- AA felony.-; ,
(/SEC’I'ION 34. 940.01 (1) (b) 1. and 2. of the statutes are ereated to read: |
94001 (1) () 1. Ifthe actori is less than 16 years ofage when he or she oommts'
the offense, the actor is gullty ofa Class A felony. _ T
2. If the actor is a party to the offense as prowded under s. 939.05 and did not

intend that an unborn ch11d the woman who was pregnant with that unborn Chlld

or another be killed, the actor is gullty of a Class A felony

/ SECTION 385. 940. 01 (2) (intro.) of the statutes is amended to read: 7 :
’ 940 01 (2) MITIGATING CIRCUMSTANCES (intro.) 511he ith '

o

th‘égllowmg are affirmative defenses to prosecution under this section wh;eh Lh.at :

mitigate the offense g__e_ns_eu_de_suh._(_n to 2nd—degree intentional homlclde
under s. 940.05: ' -

SECTION 86. 948. 35 (1) (b) of the statutes is amended to read:

948.35 (1) solicitation tom Class A felony

under the circumstances described unider par. (a), the person may be imprisoned not

imprisonment for a Class B felony

MSECTION 37. 961.335 (lm) of the statutes is created to read:
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1 961 335 (lm) Notwit, standmg sub. (1), upon the apphcatlon of the secretary -
2 'of correctlons for a permit to obtain a controlled substance for purposes of an
{3). 'executmn under 8. ; the controlled substances board shall issue a permit o
4 under thls section. . _ a |
5 1/ SECTION 38. 967 02 (1m) of the statutes is created to read:
l_ 6 - E 967 02 (lm) “Crlme pumshable by death or l1fe 1mpnsonment” has the |
7 meanmg given in s. 939.22 (7) . |
8 : :_ TCHON 39. 971.17.(1) of the statutes is amended to read: . ,
9 R 17 (1) COMMITMENTPER.IOD ‘When a defendant is foundndl,gu(tylw reason|
10 , - .
11
. 12
' .18
14
15
16

ment.-the commitment:period speciﬁed:by-:the-court may be j
.[“\sub_lect to termmatxon under sub. (5). '

. \/-SECTION 40, 972 03 of the statutes is amended to read:

972,03 Peremptory. challenges. Each side is entitled to onlj 4;pere'mptory s
22 challenges except as otherwise provided in this section. When the crimecharged is

23 = punishable by death or life-imprisonment, the state is entltled to 6 peremptory

. 24 challenges and the defendant is ent1t1ed to 6 peremptory challenges. If there is more
~ 25 - ‘than one defendant the court shall divide the challenges as equally as practlcablei
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among them; and if their defenses are adverse and the court is satlsﬁed that the °

protectlon of the1r nghts s requires, the court may ‘dllow the defendants add1t10na1 .

challenges If the crime is punishable by: dgaj;_h_m; life imprisonment, the total

peremptory challenges allowed the defense shall not exceed 12 if there are only 2

defendants and 18 if there are more than 2 defendsnts; in other felony cases 6 '

- challenges 1f there are only 2 defendants and 9 challenges if there are more than 2

‘ In mlsdemeanor cases, the state is ent1tled to3 peremptory challenges and the

defendant is entitled to 3 peremptory challenges, ‘except that 1f there are 2

' defendants- the court shall allow the defense 4 peremptory challenges— and, 1f there

are more than 2 defendants, the court shall allow the defense 6 peremptoryv .

challenges.” Each side shall be allowed one addltlonal peremptory challenge if

add1t10na1 jurors are to be selected under s. 972, 04 Q). -

/ SECTION 41, 972. 13 (6) of the statutes is amended to read

972 13 (6) The followmg forms may be used for judgments:

- STATE OF WISCONSIN

: The State of Wisconsin

8. -
....(Name of defendant)
UPON ALL THE FILES, RECORDS AND PROCEEDINGS,
IT IS ADJUDGED That the defendant has been convicted upon the defendant’s
plea_ofguﬂty@ot.,guntmda_ve;dictpf guilty)-(not guilty and a finding of guilty)
(no contest) on the.... day of...., .... (year), of the crime of.... in violation of s.....; and

the court having asked the.'defendant' Whether the defendant has anything to state
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why sentence should not be pronounced and no suﬁiclent grounds to the contrary S

bemg shown or appearmg to the court

*IT IS ADJUDGED That the defendant is gullty as conv1cted

: *IT IS ADJUDGED That the defendant is heneby commrtted to the Wxsconsm o
state prisons (oounty jail of oounty) for an indeterminate term of not more than .....
 MT IS ADJUDGED That the defepdant is ordered to serve a blfurcated .v
sentence con31st1ng of .... year(s) of confinement in prison and .. months/years of
extended supervision. | -

*IT IS ADJUDGED That the defendant is placed in the mtenswe sanct1ons'

program subject to the limitations of sectlon 973.032 (3) of the Wisconsin Statutes

~and the followmg condltlons ..... ,

*IT IS ADJUDGED That the defendant is hereby committed to detentlon in

'(the defendant’s place of resndence or place des1gnated by Judge) for a term of not -

more than.... .

' '_ *T IS ADJUDGED That the defendant is placed on hfetlme superwsmn by the

department of correctlons under sect1on 939 615 of the Wisconsm Statutes.

*IT IS ADJUDGED That the defendant is ordered to pay a ﬁne of §... (and the |

costs of thls actlon)

-*IT IS ADJUDGED That the defendant pay restitution to...

*IT IS ADJUDGED That.the defendant is restncted in hlS or her use of -

: computers as follows.....

| *The .. is designated as the Receptmn Center to which the defendant shall
be dehvered by the shenff
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' Dated this.... day of...f, ... (year)
BY THE COURT.... .
- Date of Offense...., |
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*ITIS ORDERED That the clerk deliver a duplicate original of this judgment - ‘

to the éheﬁ_ﬁ" who shall forthwith execute the same and deliver it to the '\'avarden;'

District Attorney....,

Defense Attorney....

*Strike inapplicab_le paragraphs.
STATE OF WISCONSIN

..... County ,

In.... Courl:'

The State of Wisconsin

VS,

/ SEcTION 42. 973.01 (3) bf the statutes is amended to i‘ead

....(Name of defendant)
On the.... day of...., (year) the district attorney appeared for the state and
the defendant appeared in person and by.... the defendant S attomey
| UPON ALL THE FILES, RECORDS AND PROCEEDINGS ,
ITIS ADJUDGED That the defendant has been found not gullty by the verdict
of the jury (by the court) andls therefore ordered discharged forthwith. _
'___Dated,this.... day of..;., (ye_ar)_
BY THE COURE...

- 973.01 (3) NOT APPLICABLE TO LIFE SENTENCES. If a person is bemg sentenced for-

a felony that is pumshable by hfe imprisonment Q_bldeaih, he or she is not subject -
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to th1s sectlon but shall be sentenced under 8. 973 014 (lg) Ml&ﬂu{mmhgm
‘/SECTION 43, 973. 014 (lg) () (mtro ) of the statutes is amended to read / o
973 014 (lg) (a) (mtro ) Except as prov1ded in sub. (2) Q&_Ql&ﬂis_(g(g)

_ when a court sentences a person to life i 1mpr1sonment for a cnme committed‘ on or -
after December 31 1999 the court shall make an extended supervision ehglblhty »
date determmatlon regardmg the person and choose one of the followmg optlons

t/ SECTION 44. 973.0145 of the statutes is. created to read: ,
973.0145 Sentence of death or life i lmprlsonment for Class AA felony.' -
(1) (a) Upon conv1ctlon ofa defendant ofa Class AA felony, the court shall conduct E
a separate sentencmg proceedmg to determme whether the defendant should be "
ot ] . F r5-72) SeaTohers]
sentenced to death or life i 1mpnsonmen j e tnal judge shall conduct the roceeding d
before the tnal jury, 1f there was a jury tnal as soon as practlcable Ifthe trial j jury ’

15

16

17

18
19
20
21
22

23

.’ o4

25

is unable to reconvene for a hearmg on the issue of penalty, the trial judge may
summon a new jury to determme the issue of the imposition of the penalty Ifthe tnal |
Jury has been walved or if the defendant pleaded guilty, the court shall conduct the
sentencing proceeding .before a Jury summoned_ for that purpose unless. the

defendant waives the nght to a jury.

Senlenct { . . :
,?BI In the(proceedmg, he court shall admit any ev1dence that may be relevant

to the sentence regardmg any mltlgatmg clrcumstance The court shall admit any

other ev1denc_e according to the rules of evidence applicable at a criminal trial. The

court shall provide the defendant with a fair opportunity to rebut any hearsay

statements ThlS parag’raph does not authonze the mtroductlon of a.ny evidence
secured in violation of the state or federal constitution. The state has the burden of

proof, _‘heyond a reasonable doubt, regarding the existence of aggravating
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B circumstancee. The defendant has the burden of proof, by a prepbnderance of the - .
evidence, regarding mitigating circumstances The ceurt shall nermit the state and
. the defendant or his or her counsel to present arguments for or against a sentence
of death : .
(2) (a) Unless the defendant waives the right to a jury, the jury shall dellberate -
after hearmg all of the evidence and, by a maJonty vote shall render an adwsory

sentence of life 1mpr1sonment or death to the court based upon the following -

matters

mq_dﬁmh@ol@r—“

‘1. The ex1stence of aggravatmg c1rcumstances under sub ({ 7

(19 2. The existence of mltlgatlng circumstances under sub. ().

11. . (b) Upon the request of the defendant or the state, the court shall expLam to the. 3
\ (9) . jury the court’s options under sub. (5 (©) ‘6 sentence the defendant to life \mthout the - .
- 13 possibility of extended supervision or with delayed e11g1b111ty for extended
14

superv1s1on Ifthe defendant is not eligible for release to extended supervision, the
15 court shall also upon request of the defendant or the state, explam to the jury the
16 defendantfs ineligibility for extended supervision. . '
17 _(c) If ,the jury _recommends life _imprisdn_ment, 1t rnay further reconimend '

18 - restrictions-on the defendant’ eligibility for extended supervision or recommend -
)/ 19 ’ that the defendant not be eligible for extended supemsxon K
{4

by ' "
— Cl@ : &/)% (a) Notwithstanding the recommendation of a maJonty of the j Jury, the eeurt

- 21 after welghmg the aggravatmg and m1t1gat1ng c1rcumstances shall enter a sentence ,

22 oflife 1mpr1sonment or death, but if the court imposes a sentence of death, it shall ‘

23  setforthin wntmg its ﬁndmgs upon which the sentence of death is based as to the .

24 facts: | 0 | @
@ 1. That sufficient aggravating circumstances exist under sub. (R); and -

( ‘?’0 I/Z‘ ”\"J’lf Ao o/f??r-»,u‘. ey Mnc/fr 5"1.4 (3)
Hat :7771{ Lo ondan  des snentlal reffc/q con A
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' outwelgh the aggravatmg c1rcumstances

_support 1ts determmatlon by spec1ﬁc wntten fmdmgs of fact based upon the

' proceedmgs

o extended superv1s1on ehglblhty determlnatlon regardmg the person and adopt one

.of the followmg options;

| subd. L.

, procedure for petitioning under s. 302, 114 (5) for release to extended supervxsron

- certification by the sentencmg court of the entire record, unless the supreme court

- vfor good cause shown extends the tune for an add1t10nal perlod not to exoeed 30 days.

2 That there are msuﬁiclent mltlgatmg cwcumstances under sub ({ to
(b) In each case in which the court i 1mposes the death sentence, the court must

clrcumstances in subs (R and (;) and upon the records of t

. Q/e@“/qf 4,.; ~ hf[

ve eu"c/q
s required under par. (b) for a death
/rﬂ l;‘ A eg"'lC;r’ s‘ov&p(:i)‘/) qi‘?‘t‘
sentence the court shall i impose a sentence of ‘{fe imprisonment and shall make an ’

(c) If the court does not make the ﬁndl

ﬂr/

1 The person is ehglble for release to extended superwsmn after servmg 20 -
years

2 The person is eligible for release to extended superv1s1on on a date set by the

*

court Under thls subd1v1s1on the court may set any later date than that provxded

in subd 1 but may not set a date that occurs before the earhest possible date under

3. The person is not ellglble for release to extended superv1s1on

(d) When 1mposmg a sentence of hfe 1mpnsonment in accordance with par. (c)

lor2. the court shall inform the ‘person of the prov1smns of s. 302.114 (3) and the o

(l) If a death sentence is 1mposed the Judgment of conviction and sentence of

death is sub_]ect to automatic review by the supreme court within 60 days aﬁer '
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: The review by the supreme court has pnonty over all other cases and shall be heard y

in accordance with rules promulgated by the supreme court

(® The court and Jury shall consider one or more of the following as

aggravatmg cn’cumstances o

(a) The defendant was on parole or extended supemsmn under a sentence for

a felony or was conf'med in prison when he or she comm1tted the Class AA felony

(b) The Class’ AA felony was committed for the purpose of av01d1ng or

- preventmg a lawful arrest or eﬁ‘ectmg an escape from custody.

() The defendant knowmgly created a great rxsk to many persons

(d) The Class AA felony was commltted to dlsrupt or hinder the lawful exercise

of any governmental _functlon,or the enforcement of laws.

(¢) The defendant intentionally caused bodily harm'or mental anguish to_the

vietim or another before the victim died.

(f) During the comrniss_io'n of the offense, the defendant enjoyed or was ntterly o

' indiﬁ'erent to the suff‘ering of another.

(ﬁ) ‘The court and jury shall con51der asa mltlgatmg factor any aspect of the

defendant’s character background or record or any of the c1rcumstances of the

offense that the defendant offers as a bas1s for a sentence other than death '

Mltlgatmg clrcumstances may mclude but are not limited to, any of the followmg |
(a) The defendant has no significant hlstory of prior cnmmal activity.
(b) The Class AA felony was  committed while the defendant was under the
influence of extreme mental or emotlonal d1sturbance
(©) The defendant was an ‘accomplice in the Class AA felony committed by

another person and the defendant’s participation was relatively minor.
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(d) The defendant acted under extreme duress or under the substantlal

dommatlon of another person

(e) The capaclty of the defendant to apprec1ate the cnmmahty of h1s or her |

conduct or to conform his or her conduct to the requlrements of law was substantlally
1mpa1red | A

(f) The age of the defendant at the t1me of the crime- affected hls or her
Judgment '

9] The victim was a partlclpant in the defendant conduct or consented to the
act. |
(79 The court that i 1mposes a sentence of death shall set the date for executlon -

-The defendant shall be commltted to the Wlsconsm state pnsons pendmg the

execution of the death sentence.

o _ .
(8) The execution of a death sentence shall be by lethal mJectlon

S\ N
& &

[
>

/| SECTION 45. 973. 016 of the statutes is created to read:

|l
Iy

973.016 Stay of executlon of death sentence. The executlon ofa death .
' sentence may be stayed only by the governor or 1nc1dent toan appeal

~SECT10N §§m973 Olﬁof the statutes-is created toread:

X
-
@@m

1 R — L X 01{ Executlen of death sentence. The secretary of correctlons shall

19 desrgnate the executioner who shall prov1de a person subject to a death sentence with
20 ,,anintravenous.injection of one or more substances in a lethal quantity A person‘is
21 immune from civil or cnmmal liability for his or her acts or om1ss1ons, in. good faith,
22 in regard toa lawful execution under this sectlon The secretary may not dJrect a
23

phys1c1an to be present or require a physwlan to a.nnounce when death has occurred
. . 24 »A physician may certlfy the death after a person, other than a phys1c1an has
2% determmed or pronounced death The secretary shall des1gnate 12 c1t1zens to
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w1tness the executlon The convmted person may request that certain additional

people be allowed to w1tness the execution. The secretary shall grant any such"

reasonable request. The secretary may allow representatives of the news media to

witness the execution under rules of the department. No other perSOns may be
allowed to witness the executlon ' _
v/ | ' SECTION 47. 973.032 (2) (b) of the statutes is amended to read: ‘

973 032 (2) (b) Notw1thstand1ng par. (a) the court may not sentence a person
under sub (1) if he or she is conv1cted of a felony punlshable by dgath_qz hfe

1mpr1sonment or has at any time been convicted, ad]udlcated delinquent, or found

‘not guilty or not responsible by reason of insanity or mental disease, defect, or illness

for committing a violent offense, as defined in s. 301.048 (2) (bm).
/ SECTION 48. 973.09 (1) (c) of the statutes is amended to read:

973.09 (1) () When a person is convicted of any crime shich that is punishable
by .deat_h_ox llfe mpmsonment the court shall may not place the person on probatlon _

p/SEGTION 49. 978.07 (1)(c) 1. of the statutes is amended to read:

978 07 (1) (¢) 1. Any case record of a felony pumshable by death or. life _
mensonment or a related case, aﬂ;er the defendant parole ehglblhty date under 8. '
304.06 (1) or 973 014 (1) or date of ehglblhty for release to extended supervision |
under s. 973.014 (1g) (a) 1. or 2. QL&Z&QLSJE_(Q);,_QLZ_“ wh1chever is appllcable,
or 50 years aiter the commencement of the action, whichever occurs later. Ifthere
is-no parole»ehg1b111ty»date orno date for release to extended supervision, the district
attorney Inay d‘estroy the case record after the defendant’s death. |

 SECTION 50, Tnitial applicability, _

' LRB-3279/1 .
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o | K a o (1) This act first applies to offenses committed on)the effective date of th1s
o . L./‘l 46’0{{ / f )
C2> subsectloaf s e (5 la “

—>
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\"Mental retardation" means significant subaverage general intellectual functioning usually defined as an
intelligence quotient level of 70 or below accompanied by significant deficits or impairments in

adaptive functioning/With onset before the age of 18.
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1 ( " insert anl, p. 3: A

f the defendant intené;o raise the bar to exgcution of mental retardation,
based on the U.S. Supreme Court decision in/Atkins v. Virsi i, he or she makes a

motion to the court after the jury has made its recommendation. The court appoints
two experts in mental illness who evaluate the defendant. The court then holds a
hearing to determine if the defendant has mental retardation. At the hearing)the
defendant and,(sng Q‘may provide expert testimony as to the defendant’s mental
retardation. If the judge determines, by clear and convincing evidence, that the
defendant has mental retardation, the judge may not impose a death sentence. ‘
§f the jufge @BE>determine?that the “defendant does not have mental

retardation, the judge must review the aggravating and mitigating circumstances.

,/'/",
3 (jn;ert@crime component:

- Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a

report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

4
5
6 (insert 9-67 ) s Mé&ﬂd///j@é@ﬂm W/&’z
7 SecTION 1. 939.624 (2) of the statute:ﬂ's amended to read:
8 939.624 (2) If' a person has one or more prior convictions for a serious violent
9 crime or a crime punishable by death or life {nf)r/isonment and subsequently
10 commits a serious violent crime, the court shall impose a bifurclsged sentence under

s

I
11 s. 973.01. The term of confinement in prison portion of a bifurcated sentence imposed

12 under this subsection may not be less than 3 years and 6 months, but otherwise the
13 penalties for the crime apply, subject to any applicable penalty enhancement. The
14 court may not place the defendant on probation. |

NOTE: NOTE: Sub. (2) is shown as amended\eff. 2-1-03 by 2001 Wis. Act 109. Prior to 2-1-03 it reads:NOTE:

(2) If a person has one or more prior conviction; for a serious violent crime or a crime punishable by life imprisol;ment and subsequently commits a serious violent
crime, the court shall sentence the person to not les§ than 5 years’ imprisonment, but otherwise the penalties for the crime apply, subject to any applicable penalty
enhancement. The court shall not place the defendan on probation.

History: 1993 a. 97; 2001 a. 109.
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2 C’/
3 SECTION 2. 971.17 (1) (c) of the statutes is amended to read:
@ 971.17 (1) (c) Felonies punishable by,life imprisonment. If a defendant is found

5 not guilty by reason of mental disease or mental defoct of a fclony that is punishable
6 by death or life imprisonment, the commitment period specified by the court may be
7 life, subject to termination under sub. (5).

History: 1975 c. 430; 1977 c. 353; 1977 c. 428 5. 115; 1983 a. 359; Sup. Ct. Order, 141 Wis, 2d xiii (1987); 1987 a. 394; 1980 a. 31, 142, 334, 359; Sup. Ct. Order, 158 Wis.

2d xvil (1950); 1991 a. 39, 189, 209; 1993 a. 16, 98, 227; 1995 a. 27 5. 9126 (19); 1995 a. 417, 425, 440, 448; 1997 a. 35, 130, 181, 252, 275; 1999 a. 89; 2001 a. 95, 109.

9 ¢ msert 1512 | A

10 A defendant charged with a Class AA felony who intené to raise mental

11 retardation as a bar to his or her death sentence shall give notice of that intention

12 upon his or her conviction of a Class AA felony.

13 |

14

15 (8) After the defendant waives the right to a jury under sub. (2) (a), or after the

16 jury renders its advisory opinion regarding a sentence of life imprisonment or death,

17 a defendant who has given notice of the intention to raise mental ret dation as a bar
whethere

18 to his or her death sentence may file a motion to determined§ he or she is mentally

retarded. Upon receipt of the motion, the court shall appoint W);pé)rts in the field

e e R

20, of mental illnes

¢ Those €xfects slel|

21 court. The court shall hold a hearing to consider the findings of the court—appointed
, L oo

22 experts and to consider the findings of any other expert that%ffered by the state

23 or the defense on the issue of whether the defendant has mental retardation. If the

24 court finds, by clear and convincing evidence{that the defendant has mental
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1 retardation, the court may not impose a sentence of death and shall enter a written

2 order that sets forth with specificity the findings in support of the determination.
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Please review this drafl carefully to ensure that if is consistent with your intent.

This draft is based on{LRB-3279, prepared for ydur office in the last session.

The U.S. Supreme Court, in Atkins v. Virginia, do¢ket number 00-8452, decided June
20, 2002, held that it is cruel and unusual punishment in violation of the Eighth
Amendment to the U.S. Constitution to persons who have mental
retardation. The language in this draft barring the imposition of the death penalty on
a person who has mental retardation is based on a Florida statute, section 921.137.

The definition of mental retardation is taken from the Wisconsin Administrative Code,
section HF'S 73.07 (1) (b).

Robert P. Nelson

Senior Legislative Attorney
Phone: (608) 267—7511

E-mail: robert.nelson@legis.state.wi.us
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